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QUESTIONS AND ANSWERS 

ON 
CRIMINAL LAW. 



1. Define a crime. 

A. A crime is any act or omission prohibited by pub- 
lic law for the protection of the public, and made pun- 
ishable by the State in a judicial proceeding in its own 
name. Clark & Marshall on the Law of Crimes, 2d 
Ed. I. 

A crime may be generally defined as the commission 
or omission of an act which the law forbids or com- 
mands under pain of a punishment to be imposed by 
the State in a proceeding in its own name. Clark's 
Crim. Law, 3d Ed. i. For other definitions, see i 
Bish. New Crim. Law, 3d Ed. Sec. 32; May's Crim. 
Law I ; 4 Bl. Comm. 15. 

An act for which the law awards punishment. 
Minor on The Law of Crimes i. 

2. What is the object of the punishment of crime? 

A. To prevent injury to the public and not to redress 
the wrong done to individuals. See Clark's Crim. Law, 
3d Ed. 2 ; Clark & Marshall, on The Law of Crimes, 
2d Ed. 4. 
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3- Of what two elements does every crime consist ? 
A. An evil act, accompanied by an evil will, unless a 
statute has made it otherwise. 

4. Distinguish between public wrongs and private 
wrongs. 

A. A private wrong or "tort" is an infringement or 
privation of the civil rights which belong to individuals 
as such. 

A public wrong or "crime" is a breach of the public 
rights and duties due to the community as a com- 
munity. Clark & Marshall on The Law of Crimes, 2d 
Ed. 3. 

Public wrongs or crimes are always infringements 
of public rights or duties owed to society in the aggre- 
gate while private wrongs or torts are merely the in- 
fringements of the private rights of individuals. 

5. Into what three great classes are crimes divided ? 

A. Treasons, felonies, and misdemeanors. Clark & 
Marshall 2d Ed. 6; Clark's Crim. Law, 3d Ed. 41. 

6. What distinguishes treasons and felonies from 
misdemeanors ? 

A. Generally the gravity of the offense is taken into 
consideration, the graver offenses being treated in their 
punishment with greater severity and being termed 
treasons or felonies, and those of less degree receiving 
less punishment and termed misdemeanors. 



7- How was treason divided at common law ? 

A. Into two classes, high treason and petit treason. 

8. Define each. 

A. High treason was, "The compassing of !thc 
King's death, and aiding and comforting his enemies, 
the forging or counterfeiting of his coin, the counter- 
feiting of the privy seal or the killing of the chancellor 
or either of the King's justices." 

"Petit treason was where a wife murdered her 
husband, an ecclesiastic his lord or ordinary, or a 
servant his master." Clark & Marshall, The 
Law of Crimes, 2d Ed. 7. 

i 

9. Define Treason against the United States. 

A. "Treason against the United States shall consist 
only in levying war against them or in adhering to their 
enemies, giving them aid and comfort." U. S. Consti- 
tution, Art. 3 Sec. 3 ; Clark's Crim. Law, 3d Ed. 469. 

10. How is treason against the United States pun- 
ished ? 

I 

!► A. By Act of Congress. See Rev. St. U. S. 1878, 

Sec. 5331. 

11. What is necessary in order to convict a person 
of treason against the United States? 



A. "No person shall be convicted of treason unless 
on the Testimony of two witnesses to the same overt 
act, or upon confession in open Court." U. S. Consti- 
tution, Art. 3, Sec. 3. 

12. Is Treason a felony? 

A. Yes ; but all felonies are not treasons. 

13. What is misprision? 

A. It is generally understood to be all such high of- 
fenses as are under the degree of capital but nearly 
bordering thereon. High misdemeanor better conveys 
this meaning, while the precision of our language is 
promoted by restricting misprision to neglect, and such, 
it is believed, is the better meaning. There are two 
sorts of misprisions, — ^positive and negative. 

14. Distinguish between positive and negative mis- 
prisions? 

A. A positive misprision is the actual doing of an 
act, for every treason or felony committed is also a 
misprision ; the negative misprision is the mere knowl- 
edge and concealment of treason, or felony ; if a party 
have knowledge and assent to the commission of crime, 
he will be either a principal or an accessary. 

. 15. Can a man be convicted of treason by a State 
for acts which would not be treason against the United 
States? 



A. Yes ; for some of the States have made no change 
in the number of witnesses necessary for a conviction, 
and also, each State is a sovereignty in itself, against 
which a treason may be committed. 

i6. Is the purchase of supplies for a rebel army 
treason ? 

A. If a citizen of the United States supplies the 
enemy's forces with money, arms, or intelligence, 
although such money, arms, or intelligence be inter- 
cepted and never reach them, this is a case of adher- 
ing to the enemies of the United States, giving them 
aid and comfort. U. S. vs. Hodges, 2 Dall. 87. 

17. Is the raising of an army with an intent to over- 
throw the Government, but without any other act 
treason. 

A. To conspire to levy war and to actually levy war 
are distinct offenses. The assemblage of a body of 
men for a purpose treasonable in itself, but no act of 
actual war being committed, is a mere conspiracy. 
U. S. vs. Burr, 4 Cranch 469. 

18. Is Military law part of the Criminal law ? 

A. Strictly speaking no; in a certain sense it is 
sometimes so r^farded but properly it is not. See 
Bishop's New Crim. Law, Vol. i, Chapter 4. 

19. What is a felony? 

A. At common law it was such an offense as 
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worked a forfeiture of land and goods or capital pun- 
ishment or both ; but at the present day it is considered 
to be an oflfense which may be punishable by con- 
finement in the penitentiary, or by death, although 
some statutory misdemeanors may result in peni- 
tentiary sentence. Clark & Marshall, on The Law of 
Crimes, 2d Ed. 8 ; Clark's Crim. Law 3d Ed. 42. 



20. Does the word "crime" have a technical mean- 
ing in English Law ? 

A. The words High Crimes and misdemeanors are 
frequently used in prosecutions merely to give greater 
solemnity to the charge. From a moral standpoint 
even a refusal to pay a debt is a crime. It has no 
technical meaning. 

21. What is the criminal law? 

A. The criminal law is that department of the law 
of the courts which concerns crime, i Bish. New 
Crim. Law, Sec. 32. 

22. Where an act is both a crime and a tort, may 
the person be proceeded against by the State and by 
the person injured? 

A. Yes; the two proceedings or actions are distinct 
and neither is a bar to the other; in cases of misde- ! 

meanors the civil action may be brought before the 
institution of a criminal prosecution, and carried on at 
the same time; but not so in the case of felonies. 
Clark's Crim. Law 3d Ed. 8 
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23. In whom is the power of human punishment for 
crime vested ? 

A. In the first instance, in the individual injured, 
but in the frame of society this has been transferred 
to the sovereign power, by consent of the individuals 
forming a community of individuals. 

24. When is an act said to be malum in se? 

A. When it is evil in itself, such as murder, theft, 
perjury, which acquire no additional turpitude from 
being declared unlawful by a legislature. (And. Law 
Diet.) Clark's Crim. Law, 3d Ed. 18; Clark & 
Marshall on the Law of Crimes, 2d Ed. 12. 

25. What is malum prohibitum? 

A. A forbidden evil; an act which becomes wrong 
only because the legislature has made it so. (And. 
Law Diet.) 

26. What is the end or final cause of human punish- 
ment. 

A. To amend the offender himself; or to deter 
others from committing the same act ; or by depriving 
the offender of the power to do future mischief. 

r 27. What is the lex talionis ? 

A. The law of retaliation. 



28. What persons are capable of committing crimes ? 
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A. All persons who are sui juris and under no legal 
disability; that is, who have the power of exercising 
their will so as to frame an intent. 

29. What are the three cases in which the will does 
not join with the act? 

A. (i) Where there is a defect of understanding, 
for then there can be no act of the will distinguishing 
right from wrong: (2) where there is understanding 
but it is not exerted at the time, as an act committed by 
chance or ignorance: (3) where the act is cail|||^d or 
forced to be done by outward violence. 

30. What classes of persons have a defect of under- 
standing? 

A. Infants, idiots, lunatics, and those intoxicated. 

31. Who is an infant so as to relieve him from his 
act? 

A. With regard to capital crimes generally one 
under twelve years of age, while one under seven 
years of age can be guilty of no felony ; under fourteen, 
an infant is prima facie incapable of crime; if over 
fourteen, prima facie capable; but in all cases the 
question of having power to discern between right and 
wrong is involved. Bishop's New Crim. Law, Vol. i, 
Sec. 368. 

32. Can an infant plead the command of one of his 
parents in justification of a crime? 
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A. No. An infant cannot plead the constraint of 
a parent in justification. Bishop's New Crim. Law, 

i 367- 

33. What is the difference between an idiot and an 
insane person? 

A. An idiot is one who never had understanding 
from his birth, and it is therefore presumed never will ; 
and an insane person is one who has had understand- 
ing, but by reason of misfortune or some other cause, 
has lost it. 

34. Is drunkenness an excuse for crime? 

A. In most cases, it is rather an aggravation than 

I an excuse, the maxim being nam omne crimen ebrietas, 

\ et incendit, et detegit. For drunkenness excites to 

and discloses every crime. Harris vs. U. S. See, 8 D. 

C. App. 20. 

The reason is that it is the duty of every one to con- 
trol his passions and appetite, and a person failing so 
to do, cannot be heard to complain when punished for 
the consequences, i Bishop's New Crim. Law, Sec. 
387 ; Clark's Crim. Law, 3d Ed. y6. 

I 35. Is involuntary Intoxication an excuse for a 
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crime? 

A. If a person is made so drunk he does not know 
what he is doing through fraud practised upon him, 
or through the negligence of his physician he is not 
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criminally responsible for his acts. Clark's Crim. Law, 
3d Ed. 8i. 

36. What effect does misfortune or accident have 
upon the question of criminal responsibility? 

A. Where one has been in pursuit of a lawful act, 
which act results in a consequence not f orseen, because 
of accident, he is relieved from responsibility. But if 
the act he is doing is unlawful, and the accident ensues 
he may be punished for both. Clark's Crim. Law., 3d 
Ed. 97. 

37. What is the meaning of the maxim igncrantia 
juris, quod quisque tenetur scire, neminem excusat? 

A.(^Ignorance of a lawy^ which every one is presumed 
to know, excuses no one. This maxim may not apply 
where intent is of the essence of the crime, as an 
indictment of a person for larceny, for keeping money 
which he found, and which he believed became his by 
the finding. U. S. vs. Connor, 3 McLean, 573. ]And 
frequently the ignorance of the prisoner is taken into 
consideration in the punishment, or in recommending 
pardon. 1 State vs. Goodenow, 65 Me., 30. Clark's 
Crim. Law, 3d Ed. 87, 

38. What is the effect of ignorance or mistake of 
fact? 

A. At common law, ignorance or mistake of fact 
generally exempts a person from criminal liability, if 
the act done would be lawful were the facts as the 
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actors believed, provided that the ignorance or mistake 
is not voluntary or due to n^ligence. Clark's Crim. 
Law, 3d Ed. 90. 

39. What is the principal case in which compulsion 
prevents the exercise of the will? 

A. Where a wife does an act under the coercion of 
the husband, he being present at the time of the act 
committed, she is presumed to have acted under her 
husband's coercion and such coercion excuses the act. 
Clark's Crim. Law, 3d Ed. 102. 

40. Can this presumption be rebutted? 

A. Yes ; it may be rebutted by showing that in fact 
she was not coerced. Clark's Crim. Law, 3d Ed. 102. 

41. Is provocation an excuse for crime? 

A. No ; it is not, but it is usually ground for mitigat- 
ing the punishment. Clark's Crim. Law, 3d Bd. 107. 

42. What is duress per minds? 

A. Threats and menaces without physical force 
impels the doing of an act through fear of death or 
serious bodily harm, and which, if such fear be suf- 
ficiently well grounded, will excuse a person from the 
consequences of the act so done. 

43. What is the general classification of wrong doers, 
persons capable of committing crimes ? 
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A. Principals and accessories. See Clark & Mar- 
shall on The Law of Crimes, 2d Ed. 229; Clark's 
Crim, Law, 3d Ed. 109; i Bishop's New Grim. Law, 
Sec. 604. 

44. Who is a principal in the first degree? 
A. The one who actually commits the act. 

45. Who is a principal in the second degree? 

A. Those who are present actually or constructively 
aiding or abetting the commission of the deed. Clark 
& Marshall on The Law of Crimes, 2d Ed. 229. 

46. Who is an accessary? 

A. One who is not the chief actor in the commission 
of the offense nor who is present at its perform- 
ance, but who is in some manner connected therewith. 

47. How many classes of accessaries are there? 

A. Two. Before and after the fact. An accessary 
before the fact is one who while not present at the 
time of the act done, has procured, counselled, or com- 
manded another to do it. Absence is necessary to con- 
stitute him an accessary, for if he be present he will 
be a principal. After the fact, is where assistance 
relief, or comfort is given the person committing the 
act with knowledge of the act done. Clark's Crim. 
Law, 3d Ed. 109. 
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48. What offenses admit of accessaries, and what 
not? 

A. In all felonies there may be accessaries, but in 
high treasons, from the gravity of the offense, and 
misdemeanors, because of its smallness, there can be 
none, all being principals. 

49. Can a wife be an accessary before the fact to 
her husband? 

A. Yes, for the reason that her duty to society is 
greater than her duty to her husband ; but she cannot 
be an accessary after the fact, for the converse reason. 

50. Can an accessary be tried before the trial of the 
principal ? 

A. Not at common law; as until the conviction of 
the principal of the commission of the crime, there 
can not be said to have been a crime committed. This 
varies in different States, some holding conviction of 
the principal necessary, and others not. 

By statute in most States an accessary may now be 
tried without regard to the principal. Clark's Crim. 
Law, 3d Ed. 123. 

51. Can an accessary be convicted of a higher 
offense than the principal ? 

A. No. And if the principal is acquitted he cannot 
be convicted at all. 
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52. What is the difference as to punishment between 
principals and accessaries ? I 

A. Generally, the punishment of the principal is j 

more severe than the punishment of the accessary, 5| 

although frequently they are the same. 

«i 

53. Can one be acquitted as a principal and after- 
wards tried as an accessary? i 

A. In some cases on a trial for felony it has been 
held that an acquittal as principal will be no bar to an 
indictment and conviction as accessary before the fact, 
for the same crime. State vs. Buzzell, 58 N. H. 257. 

54. X plans a robbery, Y commits it, Z receives the 
stolen goods. What is the liability of each ? 

A. They are all liable to an equal degree of punish- 
ment ; X as an accessary before the fact ; Y as princi- 
pal ; and Z as an accessary after the fact, or on the sub- 
stantive felony of receiving stolen goods. 

55. What are the offenses against God and feligion? 

A. ( I ) Apostasy ; a total renunciation of Christian- 
ity ; (2) heresy, not a total denial of Christianity, but 
of some of its essential doctrines; (3) those which 
affect the established church, being either negative or 
positive, the first by non-comformity to its worship, 
and the second by reviling its ordinances ; (4) blas- 
phemy, which is denying the Almighty, His being or 
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providence; (5) swearing and cursing — ^the using of 
profane language; (6) witchcraft, conjuration, en- 
chantment, or sorcery; (7) religious imposters; (8) 
simony; (9) Sabbath-breaking; (10) drunkenness; 
(11) lewdness. (The eleven above named are, a 
great many of them, obsolete, and those which are not 
are generally covered by statute in this country.) 

56. What are the offenses against the law of 
nations ? 

A. Violations of safe conducts, or passports; in- 
fringement of the rights of ambassadors ; piracy, etc. 

57. What is a safe conduct or passport? 

A. A grant by the King or his ambassador to the 
subject of a foreign power to allow such subject safe 
passage through the country. If the right granted be 
infringed by any violation of the person or property 
of the one under safe conduct, an indictment in the 
name of the King may be brought against the wrong- 
doer. 

58. Who is an ambassador? 

A. One representing the sovereign power, and stand- 
ing in the same position as the sovereign, and any 
violation of the rights of an ambassador, either in his 
own person, of his family, or of his servants, may be 
punished by indictment. 
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59. What is the crime of piracy ? 

A. Robbery or forcible depredation on the high seas, 
without lawful authority, done cmifno furandi and in 
the spirit and intention of universal hostility. Dole 
vs. Ins. Co., 2 Cliff, 416 (1864). Blackstone's defi- 
nition is robbery and depredation on the high seas. 

60. Is it piracy for the master of a vessel to deviate 
from his course for an illegal purpose? 

A. No; it is not strictly piracy, but any act com- 
mitted by the master or mariners of a ship for an un- 
lawful or fraudvdent purpose, contrary to their duty 
to the owners, is called barratry. Fraud is a constitu- 
ent part of barratry. 

61. Name the crimes and misdemeanors which more 
especially aflFect the community? 

A. (i) Against public justice; (2) against public 
peace; (3) against public trade; (4) against public 
health; (5) against the public peace or economy. 

62. Name the offenses against public justice ? 

A. ( I ) Embezzling or vacating records ; (2) duress 
by a jailer; (3) obstructing process; (4) an escape; 
(S) prison breach; (6) rescue; (7) returning from 
transportation ; (8) taking a reward for the return of 
stolen goods ; (9) receiving stolen goods ; ( 10) theft 
bote; (11) common barratry; (12) maintenance; 
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Xi3) champerty; (14) compounding of information; 
(15) conspiracy to indict; (16) perjury; (17) brib- 
ery; (18) embracery; (19) false verdict ; (20) negli- 
gence of public officers; (21) oppression by judges; 
(22) extortion. See Clark's Crim. Law, 3d Ed. 432. 

63. What do you understand by embezzling or va- 
cating records? 

A. A provision of an English statute that if any 
clerk or other person wilfully took away, withdrew, 
or avoided any record or process, by reason whereof 
the judgment should be reversed or not take eflFect, it 
was a felony in himself and those who aided him. This 
really means a suppression or falsification of a record. 

64. What do you' understand to be the offense of 
duress by a jailer? 

A. It means that where a jailer by too great duress 
of imprisonment causes a prisoner against his will to 
accuse and give evidence against some other person. 

65. What do you understand by obstruction of 
process? 

A. This is where one resists or prevents an officer 
from performing his duty in serving a writ of the 
court. And it is more particularly a crime where the 
process is criminal. The party opposing becomes a 
particeps criminis — ^that is, an accessary in felony, and 
a principal in high treason, or a misdemeanor. 
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66. What is an escape, and how many kinds? 

A. Where a person arrested upon a criminal process 
eludes his keepers and gets free; they are negligent, 
where the officer after an arrest fails to exercise due 
care in keeping the prisoner : These are punishable by 
a fine, and voluntary, where after an arrest the officer 
consents or connives to allow the prisoner to have his 
freedom. In these the officer is punishable for the 
same offense of which the prisoner is guilty. This 
cannot be done until after judgment passed on the 
original delinquent, but the officer may, in the mean- 
time, be fined and imprisoned for a misdemeanor. 
Clark's Crini. Law, 3d Ed. 437. 

6t. What is prison breach? 

A. Where the offender himself, after being com- 
mitted, broke or conspired to break the prison or other 
place of confinement; it was a felony under the origi- 
nal common law but this was changed by a statute 
which is part of our common law, and now it is a 
felony only where the imprisonment was for a felony 
and a misdemeanor in other cases. See Clark's Crim. 
Law. 3d Ed. 438. 

68. What is a rescue? 

A. It is forcibly and knowingly freeing another 
from an arrest or imprisonment, and the person guilty 
thereof is held for the same offense as the person 
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rescued. But the rescuer cannot be punished untfl a 
conviction of the person whom he has assisted. 

It is a felony or misdemeanor, according to the crime 
with which the prisoner is charged. Clark's Crim. 
Law, 3d Ed. 439. 

69. What is the offense of returning from trans- 
portation? 

A. Where one has been sentenced to transportation 
and has returned before the term has expired, it is 
a felony, with capital punishment, withput benefit of 
clergy, and is the same in any one who assists the 
person to escape from such transportation. 

70. What was taking a reward for the return of 
stolen goods? 

A. Where one has stolen goods and his con- 
federate disposes of them to the owner himself, thus 
stifling further hiquiry. This was a felony. 

71. What was the offense of receiving stolen goods? 

A. Where a larceny or robbery has been committed, 
and one receives them from the thief, or a confeder- 
ate, with knowledge that they have been stolen, it is 
a high misdemeanor or felony, and was formerly pun- 
ished in England by transportation; the punishment 
of this offense is regulated in the various States by 
statute. See Clark's & Marshall, 2d Ed., The Law of 
Crimes, 561, 



22 

72. What is the offense of theft bote ? 

A. Where the person from whom the goods were 
stolen, not only knows the thief, but also takes his 
goods again or some compensation therefore upon an 
agreement not to prosecute. This is called compound- 
ing a felony and was held to make a man an accessary : 
punishment by fine and imprisonment. 

73. What is common barratry ? 

A. The offense of frequently exciting and stirring 
up suits and quarrels between citizens, either at law or 
otherwise; habitual champerty or maintenance. The 
punishment is fine and imprisonment, and, where the 
barrator is a lawyer, disbarment from practice in the 
discretion of the court. See Bishop's New Crim. 
Law, Vol. 2, Chapter IV. 

74. What is maintenance? 

A. An offense nearly related to barratry, it being 
an ofEdous intermeddling in a suit by maintaining 
or assisting either party with money or otherwise 
to prosecute or defend it. A man may however 
maintain a suit out of charity or compassion, or for 
his kinsman or his servant. Punishment at common 
law was fine and imprisonment. 

75. What is champerty 

A. A species of maintenance and punished in the 
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same manner. It is essential that tlie champetor 
shotdd carry on the party's suit at his own expense, be 
responsible for the costs, take all the risks of litigation 
and have a part of whatever is recovered. Omaha 
etc. vs. Brady, 39 Neb. 27, 1894.) Bishop's New Crim. 
Law Vol. I, Sec. 541. 

76. Why is the compounding of information in a 
criminal case illegal ? 

A. A private agreement made in consideration of 
the suppression of a prosecution for crime is ill^al 
in that it tends to defeat the course of public justice, 
and benefit an" individual ; and the prosecution must 
show that a suit had been brought to enforce a penalty 
and that the defendant compounded the same. 

*JT. What is a conspiracy ? 

A. A combination of two or more persons by some 
concerted action to accomplish a criminal or unlawful 
purpose, or to accomplish a purpose not in itself crim- 
inal or unlawful, by criminal or unlawful means. 
Spies vs. The People, 122 III, 213. See Clark's Crim. 
Law, 3d Ed. 154. 

78. What is perjury? 

A. The crime is committed when a lawful oath is ad- 
ministered, in some judicial proceeding, to a pers^-i 
who swears wilfully, absolutely, and falsely, in a mat- 
ter material to the issue or point in question. If there 
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be no statute/a false oath, not taken in a judicial pro- 
ceeding, would not constitute perjury. See Clark & 
Marshall, 2d Ed., The Law of Crimes, 653. 

79. What is subordination of perjury? 

A. It is the procuring of another to commit perjury. 

80. What effect does a conviction for perjury hive 
upon the person? 

A. The punishment at common law was various but 
is generally to-day by fine and imprisonment, which is 
the judgment of the court, but the offender is debarred 
from exercising the rights of citizenship, or test«f>- 
ing as a witness, unless there be a pardon, provided it 
is a common law indictment. But where the indict- 
ment is based upon a statute, there must be a reversal 
of judgment, and generally a pardon will not restore 
competency as a witness. 

81. How far does the incompetency to testify, 
because of a conviction of perjury, extend? 

A. Only to the jurisdiction in which the perjury is 
committed; ». e,, a person convicted of perjury in New 
York, and therefore incompetent in the courts of that 
State, would nevertheless be a competent witness in a 
Federal Court, or in the courts of any other State. 

82. A witness answers f asely an incriminating ques- 
tion. Can he be punished for perjury? 
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A. A witness is never bound to answer a question 
which would tend to criminate him. For that reason 
it is doubtful if it would be perjury ; he should accept 
the privilege, and not answer at all. But if an answer 
is made it should be true. 

83. Is perjury committed in swearing to a thing 
falsely in an application for a marriage license? 

A. No; because it is not a judicial proceeding; but 
in some States statutes have been made providing for 
oaths of this kind. 

84. Can there be a conviction for perjury on the 
testimony of one witness, or on two conflicting oaths 
of the accused? . 

A. The testimony of one witness, unless accom- 
panied by corroborating circumstances, is insufiicient, 
and generally no conviction can be had where there are 
only the two statements of the accused. 

85. Is perjury committed in swearing to a thing 
which is true, but of which the witness knows nothing? 

A. It is not. In all cases to determine whether or 
not perjury has been committed, it is essential that 
there should be six elements, — (i) a lawful oath, (2) 
in a judicial proceeding, (3) willful (4) absolute, and 
(5) false, (6) to a material point. 
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86. What is bribery ? 

A. "The receiving or offering any undue reward by 
or to any person whatsoever whose ordinary profession 
or business relates to the administration of public 
justice, in order to influence his behavior in office, and 
incline him to act contrary to the known rules of 
honesty and integrity." (Russel on Crimes.) "Bribery 
is corruptly tendering or receiving a price for official 
action." (Wharton Cr. Law.) See Clark's Crim. 
Law, 3d Ed. 447. 

87. What is embracery ? 

A. An attempt to corruptly influence a jury to one 
side by promises, persuasions, entreaty, money, enter- 
taiiunent and the like. And proof of fraudulent solici- 
tation of any juror is sufficient to establish the exis- 
tence of the crime. Clark & Marshall, The Law of 
(Crimes, 2d Ed. 670. 

88. What are the offenses against public peace ? 

A. (i) Riotous assembly, (2) unlawful hunting, 
(3) sending a letter demanding any valuable thing, or 
threatening to kill or murder or to bum or destroy 
property, (4) pull down, destroy a lock, sluice or flood 
gates (The above were felonies at common law) ; (5) 
affrays; (6) riots, routs, unlawful assemblages; (7) 
tumultuous petitioning: (8) forcible entry and de- 
tainer; (9) riding or going armed with dangerous 
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weapons; (lo) spreading false news; (ii) false and 
pretended prophecies; (12) challenges to fight; (13) 
libels. 

89. What is an aflfray ? 

A. The fighting of two or more persons in some 
public place to the terror of his majesty's subjects ; or 
if the fighting be in private, it is not an affray, but an 
assault. Bishop's New Crim. Law, Vol. i, Sec. 535. 

90. What is an unlawful assembly? 

A. Where three or more persons assemble together 
to do an unlawful act, and part without doing it, or 
making any motion toward it. Clark's Crim. Law, 
3d Ed. 455. 

91. What is a rout? 

A. Where three or more persons have met to do an 
unlawful act, and make some advances towards it, 
but do not actually do the act. See Qark's Crim. Law, 
3d. Ed. 456. 

92. What is a riot? 

A. Where three or more meet to do an unlawful act, 
and actually do the act. Or even though the act be 
lawful, if it be done in a violent and tumultuous man- 
ner. See Clark's Crim. Law, 3d Ed. 456. 

93. What is forcible entry and detainer? 
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A. The violently taking or keeping possession of 
lands or tenements, with menaces, force and arms, and 
without the authority of law. 

93 A. The owner of a property finding another in un- 
lawful possession of his property,^ ejects him by force. 
Is this an unlawful entry ? 

A. Yes: and like circumstances accompanying the 
detention of the possession of real property will consti- 
tute a forcible detainer. The law has provided a meth- 
od by which the owner may recover the possession. 
Scott vs. Willis, 122 Ind., i ; Thorne vs. Reed, i Ark., 
480. 

94. X challenges Y to fight a duel because Y brutally 
assaulted him. Y accepts and is killed. Of what 
offense are X and his second guilty? 

A. Murder; and the person who was the bearer of 
the challenge is subject to fine and imprisonment And 
even though the challenge were not accepted, the 
person sending it and the bearer thereof are guilty of 
misdemeanor which is punishable by fine and imprison- 
ment. 

95. What is a libel ? 

A. Malicious defamation of any person made public 
by either printing, writing, signs, or pictures, in order 
to provoke him to wrath or expose him to public 
hatred, contempt, and ridicule. People vs. Croswell, 
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3 Johns. Cases, 354. See Clark & Marshall, The 
Law of Crimes, 2d Ed. 646. 

96. What is the difference as to publication which 
will give a right of action in civil and criminal libel ? 

A. In order to bring a civil suit for damages on a 
libel, it must have been exhibited or published to some 
third person, but to constitute a criminal libel it is only 
necessary that it be delivered to the person libeled. 

97. Is a newspaper publisher liable criminally for 
the publication of a libel in his paper? 

A. Yes; and it matters not whether he knew the 
article was in the paper. 

98. For what reason is libel punishable criminally 
when there is no delivery to a third person? 

A. On the ground that it has a tendency to create a 
breach of the peace. 

99. What is an innuendo? 

A. A clause in a pleading explanatory of a preceding 
word or averment to the same effect, as "That is to 
say.*' It is used almost exclusively in actions for defa- 
mation, but may be inserted in a declaration in other 
actions to explain the meaning of a written instrument. 
See Clark's Crim. Procedure 176. 

100. Is the truth a good defense to an action for 
libel? 
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A. The common law maxim was ''the greater the 
truth, the greater the libel/' and it was no justification. 
This rule has generally been changed by statute in 
The United States, and the truth may now be set up 
as a defense if it is shown that the publication was for 
a justifiable end, and with good motives. The jury 
determine these facts, as well as whether the publi- 
cation be a libel or not. Com. vs. Blanding, 3 Pick., 
Mass. 304. Clark's Crim Law, 3d Ed. 464. 

loi. What are the oifenses against public trade? 

A. (i) Owling; (2) smuggling; (3) fraudulent 
bankruptcy; (4) usury; (5) cheating; (6) forestal- 
hng; (7) rcgrating; (8) engrossing; (9) monopolies; 
(10) exercising a trade without apprenticeship of 
seven years; (11) transporting and seducing artists to 
settle abroad. (Most of the above are obsolete.) 

IQ2. What is owling? 

A. The offense of transporting wool or sheep out of 
the kingdom to the detriment of its staple manufac- 
tures. So called because usually carried on in the 
night. Bishop's New Crim. Law, Vol. i, Sec. 517. 

103. What is smuggling? 

A, The offense of importing goods without paying 
the duty imposed thereon by the laws of the custom 
and excise. Qark & Marshall, The Law of Crfanes, 
2d Ed. 722. 



31 

104. What is fraudulent bankruptcy? 

A. Where a trader became bankrupt through fraud, 
according to the statutes governing bankruptcy. In this 
country, at the present time, the Federal Bankruptcy 
Law provides for all fraudulent acts ccmunitted by the 
bankrupt, and their punishment. 

105. What is usury ? 

A. An unlawful contract upon the loan of money to 
receive the same again with exorbitant interest Tak- 
ing more than the lawful rate of interest for the loan 
or forbearance of money. Turner vs. Turner, 80 Va. 
381, 1885. Clark & Marshall, The Law of Crimes, 
2d Ed. 723. 

106. What is cheating? 

A. The making of a trade without r^;ard to com- 
mon honesty and faith, and in such a manner as to be 
injurious to one or the other of the parties. 

Definitions of the crime differ widely. See Clark's 
Crim. Law, 3d Ed. 360. 

107. What were the offenses of forestalling, r^jrat- 
ing and engrossing? 

A. Forestalling is the buying or contracting for 
merchandise coming in the way of market, dissuading 
persons from bringing their goods there, or persuad- 
ing them to enhance the price. R^^ating is buying 
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com or dead victuals in a market and selling it again 
in the same market Engrossing, — buying up large 
quantities of com or dead victuals with the intent to 
sell them again. They were all three at common law, 
contrary to public policy, and illegal as attempts on 
the part of speculators to control the market. Such 
is not the law to-day. Clark & Marshall, The Law 
of Crimes, 2d Ed. 724. 

108. What are monopolies? 

A. A license or privilege allowed by the sovereign 
for the sole buying and selling, making, working, or 
using of anything whatsoever, whereby the subject in 
general is restrained from that liberty of trading or 
manufacturing which he had before. (IV. Bl. Comm. 
159.) See Clark & Marshall, p. 724. 

109. What are the offenses against the public health? 

A. (i) The exposing of one's person, being sick of 
an infectious disease, such as the smallpox, in the 
streets or other public places ; this was a felony at com- 
mon law, but in the United States is covered by the 
quarantine laws of the Federal govemment, and the 
various States. (2) The selling of unwholesome pro- 
visions. 

1 10. What are the offenses against the public policy 
or economy? 

A. (i) Clandestine marriages ; (2) bigamy; (3) the 
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wandering about of idle soldiers and mariners; (4) 
gypsies, who were treated as vagabonds; (5) ccmimon 
nuisances; (6) luxury, which was extravangant ex- 
pense in dress, diet, and the like; (7) gaining; (8) 
the destruction of game without authority (of these, 
most are now obsolete.) 

111. What is bigamy? 

A. The offense of having two husbands or wives at 
the same time, the one de jure and the other de facto, 
(i Bish. Mar. & Div., Sec. 296.) Strictly speaking, 
bigamy means twice married ; this was never an offense 
at common law ; it was made an offense by the canon- 
ists. Polygamy is the proper term, but by long usage, 
bigamy has come to mean the state of a man who has 
two wives, or a woman who has two husbands, at the 
same time. Gies vs. Com., 81 Penn. 432, 1876. Clark's 
Crim. Law, 3d Ed. 407. 

112. What are the exceptions where a second mar- 
riage does not constitute bigamy? 

A. (i) Where either party has been abroad for 
seven years, and unheard of; (2) where either party 
has been absent seven years within the kingdom, and 
unheard of; (3) where there is divorce by sentence in 
the ecclesiastical court, as a separation a mensa et 
thoro; C4) where the first marriage is declared abso- 
lutely void, as a divorce a vinculo; (5) where either of 
the parties were" under the age of consent at the time 
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of the marriage. These were common law exceptions 
as given by Blackstone, Book IV, page 164. 

113. What is a common nuisance? 

A. The doing or the failure to do an act which 
would be an annoyance to the king's subjects, or which 
the common good requires. It is distinguished from 
a private nuisance front the fact that the one is an 
injury to the community generally, while the other is 
only an injury to an individual right. 

1 14. What is a homicide ? How many kinds ? 

A. The killing of a human being. Ju'stifiable; 
excusable, and felonious. Clark's Crim. Law, 3d Ed. 
166. 

115. What is justifiable homicide? 

A. Such as have no share of guilt at all. Where 
the killing is owing to some unavoidable necessity, 
without any will, intention or desire, and without any 
inadvertence or negligence in the party killing. The 
act of necessity must be such as the law requires, as the 
hanging of a criminal, and it must be done according 
to the order of the court. 

116. What is excusable homicide? How many 
kinds ? 

A. Excusable homicide is where one who is^ in pur- 
suit of a lawful act, by accident kills another, or where 
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in defense of himself, his family, or his property, the 
killing takes place. The first is called per infortunium 
or misadventure, the second, se defendendo, or self- 
defense. 

117. What is felonious homicide? 

A. The killing of a human being without justifi- 
cation or excuse. 

118. How many kinds of felonious homicide are 
there? 

A. Two; murder and manslaughter, and man- 
slaughter is either voluntary or involuntary. Clark's 
Crim. Law, 3d Ed. 205. 

1 19. What is murder ? 

A. ''Murder is the unlawful killing of a human 
being with malice aforethought, express or implied." 
Clark & Marshall on The Law of Crimes, 2d Ed 325. 

120. What is manslaughter ? 

A. The unlawful killing of another, without malice, 
either express or implied, and it may be either volun- 
tary or involuntary. Clark & Marshall, 2d Ed. 349. 

121. What is voluntary manslaughter? 

A. Voluntary manslaughter is an intentional homi- 
cide, without malice. 
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122. What is involuntary manslaughter? 

A. It is an unintentional homicide, committed with- 
out excuse, and not under such circumstances as to 
raise the implication of malice. 

123. What is a felo de set 

A. One who deliberately puts an end to his own 
existence, or commits any unlawful malicious act, the 
consequence of which is his own death ; there may be 
accessaries before the fact to this crime. Clark's 
Crim. Law, 3d Ed. 215. 

124. What is a parricide? 

A. One who murders his parents or children. 

125. X insults Y. Y strikes X with his fist, and 
then X kills Y with a knife. Of what offense is X 
guilty? 

A. Under any but exceptional circumstances, X 
would be guilty of murder. There could be no excuse 
which would make it self-defense. 

126. You kill a person who attempts to take your 
watch away from you by force. Of what offense are 
you guilty? 

A. No offense; it is a defense of property. This 
of course means that only such force as was necessary 
to prevent the theft was used. 
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127. What is the difference between murder in the 
first and second degree? 

A. The statutes in many states have provided for 
punishment of greater or less severity according to 
the circumstances of atrocity under which it is com- 
mitted, death being inflicted only on, the most atrocious 
cases. In some states manslaughter also has been 
divided in the same manner. May Cr. Law, Sec. 225. 

128. X tells Y matters which he hopes will cause 
him to kill Z, but does not advise or counsel him to 
do so. Y kills Z. What are the offenses of X and 
Y respectively? 

A. X is guilty of no crime, but if he had counseled 
or advised the killing, he would be an accessary before 
the fact. Y is guilty of murder. 

129. Would it make any difference as to the truth 
or falsity of the statement? 

A. The result being the same in either case, it would 
make no difference. 

130. X falls asleep in a haystack. Y and Z seeing 
him there, wantonly set fixe to the stack, intending only 
to frighten X, but he is burned to death. What is the 
offense? 

A. Murder ; the malice is presumed from the wan- 
ton and devilish character of the act. 



38 

131. X enters the house of Y in the night time, with 
intent to steal ; he is surprised by Y, and in order to 
escape, kills Y, having no intention of doing so, and 
no malice. What is the offense ? 

A, Being in the act of committing a felony, the kill- 
ing is murder, and the malice is presumed. 

132. While fighting, X gets the forefinger of Y in 
his mouth ; the only way to prevent it being bitten oflE 
is to kill X, which Y does. What is the offense ? 

A. The offense of X, if accomplished, would be 
mayhem. Y, in order to prevent a serious bodily harm 
to himself, would, perhaps, be excused for the killing, 
although this would depend upon the circumstances 
surrounding the parties from the commencement of the 
fight. 

133. What is meant by "retreating to the wall?" 

A. In general understanding it means that one who 
is attacked should use every endeavor to avoid the 
danger which threatens him before he resorts to the 
extremity of killing his adversary. The wall exists in 
the mind of the person attacked, and depends upon 
the circimistances and the danger threatened. It must 
be a danger to life or limb which is real and imminent, 
and the necessity must be pressing. The jury in de- 
termining this must believe that it is such a danger 
as would affect the mind of a reasonable person with 
fear. Clark's Crim. Law, 3d Ed. 272, 273. 



39 

134* X and Y engage in a sudden quarrel; X being 
the aggressor, draws a knife, whereupon Y shoots and 
kills him. What is the oifense? 

A. Excusable homicide, se defendendo. Clark & 
Marshall, The Law of Crimes, 2d Ed. 391. 

135. If X draws no knife, what would have been the 
offense? 

A. Voluntary manslaughter. 

136. If after the assault by X, Y turns away, and 
walks some distance, and then returns and shoots X, 
what is the offense ? 

A. Murder. 

137. X is condemned to death by hanging. The 
death warrant is in the hands of the sheriff, who 
electrocutes X. Is any offense committed? 

A. Yes; the sheriff is guilty of murder unless he 
executes his warrants in the manner indicated therein ; 
even if the warrant provides for hanging between the 
hours of six o'clock in the morning and six o'clock in 
the evening of a certain day, and is executed at eight 
o'clock in the evening the day before, sherriff would 
be guilty of murder. 

138. How is the time of execution fixed? 

A. The time of execution of the sentence is fixed 
either by law or by the terms of the sentence. Bealc's 
Crim. Pleading and Practice, Sec. 327. 
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139- Y is sentenced to be hung on Oct. i, 1916, 
between the hours of 5 a. m., and 5 p. m. The sheriflF 
fails to carry out the sentence on that day. What is 
the effect of his failure? 

A. The fixing of the time is not a part of the 
sentence and the sentence remains in force though it 
is not executed at the time fixed. Hence Y can be 
subsequently hung. Beale's Crim. Pleading and Prac- 
tice, Sec. 327. 

140. What is "cooling time?" 

A. That time which expires between the first and 
second assault and which gives the defendant time to 
consider his act. It always determines whether or not 
an act is murder or manslaughter. Bishop's New 
Crim. Law, Vol. 2, Sec. 711, 712, 713. 

141. What are the offenses against the persons of 
individuals ? 

A. (i) Mayhem; (2) forcible abduction and mar- 
riage; (3) rape; (4) crime against nature; (5) (6) 
(7) Assaults, batteries, wounding; (8) false imprison- 
ment; (9) kidnapping. 

142. What is mayhem ? 

A. As defined by Blackstone, it is violently depriv- 
ing another of the use of such of his members as may 
render him the less able in fighting, either to defend 
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himself or to annoy his adversary. See Clark's Crim. 
Law, 3d Ed. 240. 

143. X assaults and puts out the eye of Y; what 
is the offense? 

A. Mayhfm. Because it deprives Y of a means of 
being able to defend himself; this was a felony at 
ccxnmon law. 

144. What is forcible abduction? 

A. Where one forcibly takes away another and con- 
ceals him such person and those who aid him are prin- 
cipals to the crime of forcible abduction under the 
Statute 3d Hen. VII. ch 2, and by the Statute 30 Eliz. 
ch. 9, it is a felony without benefit of clergy. Under 
these statutes the taking must have been for money, the 
person taken must have been a woman having property 
or being an heir apparent, she was taken against her 
will, and that she was afterwards married or defiled. 

145. What is rape? 

A. The unlawful carnal knowledge of a woman 
forcibly, and against her will. Under the Jewish law 
it was punishable by death in case the woman was 
betrothed or married to another man. If not, then a 
fine, and the woman to be the wife of the ravisher 
without power of divorce. Civil law, apd the law of 
the Saxons, punished the offense with death. See 
Clark & Marshall on The Law of Crimes, 2d £d. 416. 
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146. What is the presumption of law as to rape by 
a male under the age of fourteen? 

A. An infant who is not passed the age of four- 
teen is conclusively presumed not .to have arrived at 
the age of puberty, and to be incapable of conceiving, 
and therefore, cannot be guilty of rape. This depends 
perhaps to a considerable extent on the latitude of the 
country, as in warm climates one matures much earlier 
than would be the case in a colder region. 

147. What is a recent complaint 

A. Where the person ravished immediately, or as 
soon after the act as under the circumstances is possi- 
ble, complains or states to those persons who are nearly 
connected with her the facts and circumstances accom- 
pan)ring the crime, this is called recent complaint, and 
may be given in evidence as a part of the res gestoe. 
It is sometimes of great importance to know whether 
or not the person ravished has concealed it, or has told 
others of the fact. 

148. X is an inmate of a house of ill-fame. Y has 
used her as his mistress for three years. She refuses 
to have sexual intercourse with him, and he uses force 
to accomplish it. Is it rape? 

A. Yes. The character of the woman has no effect 
in changing the crime, but would probably lessen the 
punishment therefor. 
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149* Can a man be convicted of rape against his 
wife? 

A. No. Because marriage gives permanent and irre- 
vocable consent. 50 Conn. 579; ^^ Mo. 157; 50 Wis. 
518. Clark & Marshall on The Law of Crimes, 2d Ed. 
422. 

150. What is the distinction between rape and 
assault with intent to commit rape ? 

A. The two offenses are identical except that in the 
latter offense the entry is not made. 

151. What is sodomy? 

A. Sometimes called buggery, bestiality, and the 
crime against nature, is the unnatural copulation of 
two persons with each other, or of human being with 
a beast; the act if committed by hiunan beings must 
be fet anum, for the penetration of the mouth does 
not constitute the offense; if consent is given, both 
parties are guilty unless one be under the age of dis- 
cretion. This offense is generally treated as a felony. 
See Clark's Crim. Law, 3d Ed. 420. 

152. What is false imprisonment? 

A. The tmlawful restraint of the liberty of a per* 
son; no actual force is necessary, but the force of 
fraud or fear is sufficient. A child may be unlawfully 
restrained by his parents and they will be guilty of 
false imprisonment. Clark's Crim. Law, 3d Ed. 278. 
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153- What is kidnapping? 

A. The forcible abduction or stealing away of a man, 
woman, or child from their own country, and sending 
them to another. Blk. IV. 219. This and kindred of- 
fenses are generally governed by statute in this coun- 
try. Clark & Marshall on The Law of Crimes, 2d 
Ed. 302. 

154. What are the two offenses which more im- 
mediately affect the habitations of individuals ? 

A. Arson; and burglary. 

155. What is the definition of arson at common 
law? 

A. The malicious and wilful burning of the house 
or out-house of another. This means not only the 
dwelling house of the person, but all outhouses and 
other buildings that are part of the residential prem- 
ises. Arson to-day by statute is much broader and 
may be said to consist of any malicious or wilful burn- 
ing of property, so that the injury is to a third person. 
Clark's Crim. Law, 3d Ed. 287. 

156. X sets fire to his house, of which he is the 
owner in fee simple, in order to get the insurance, 
is it arson? 

A. Yes ; because the burning injures a third person ; 
if X has a house so situated that he can destroy it 
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without injury to the property or rights of another he 
may do so. It is a maxim of the law that every man 
has the right to use his property as he sees fit so long 
as he does not infringe upon the rights of another. 

157. What is Coke's definition of a burglar? 

A. ''He that by night breaketh and entereth into a 
mansion house with intent to commit a felony." 

158. What are the four things constituting this defi- 
nition, each of which must be present? 

A. The time; the place; the manner, and the intent. 
See Bishop's New Crim. Law, Sec. 559. 

159. What constitutes night time under this defini- 
tion? 

A. At common law this was generally held to be the 
period during which the face of a person cannot be 
discerned by the light of the sun; some authorities 
have, fixed the limits at the period between sunset and 
sunrise, though in England and generally in the United 
States statutes now regulate this. 

160. What to-day is the distinction, if any, between 
a breaking in the night time and in the day time? 

A. Generally the offense of burglary has been much 
extended by statutes called housebreaking statutes, so 
that the time has become an unnecessary matter ex- 
cept in common law prosecutions for burglary. Such 



46 

Statutes are in force in Vermont, Massachusetts, lowa^ 
Wisconsin, Georgia, New York, the District of Colum- 
bia and many other jurisdictions. 

i6i. The question of place was a mansion house 
under the old law ; is that true to-day? 

A. Generally by statutes an entry in any place, be it a 
dwelling, a warehouse, a canal boat, a railroad car, or 
in fact any place used by another, will be sufiicient to 
make the act burglary. Clark's Crim. Law, 3d Ed. 303. 

162. As to the manner of committing a burglary, 
what is necessary? 

A. There must be both the breaking and the entry ; 
these need not both occur at the same time, for a break- 
ing may occur at one time and the entry be made at a 
subsequent time. Clark's Crim. Law, 3d Ed. 297, 298. 

163. As to the breaking, what is requisite? 

A. Some breaking is essential to constitute the crime 
of burglary. But the breaking need not be actual ; it 
may be constructive as where entry is gained by fraud 
or threats. See Clark's Crim. Law, 3d Ed. 294, 297. 

164. What is the rule as to intent? 

A. That wherever there is a breaking and entry 
there must have also been an intent to commit a felony ; 
this does not meafi to steal, but to do any act on the 
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premises that would amount to a felony. Clark's Crim. 
Law, 3<i Ed. 302. 

165. Was burglary at common law entitled to benefit 
of clergy? 

A. Yes ; prior to the statutes of i Edw. VI and 18 
Eliz. as to principals, and 3 & 4 W. & M. as to acces- 
saries before the fact. It was a capital crime at com- 
mon law, but the punishment at present depends upon 
the statute of the jurisdiction in which the charge is 
made. 

166. If a man breaks into the house of another in 
the night time, thinking it is his own, is he guilty of 
any offense? 

A. As a general proposition he could be guilty of no 
more than a trespass, for the intent is lacking, although 
there was a breaking and entry, and into a dwelling 
house in the night time. 

167. X, who is the mortal enemy of Y, sees him at 
his window in the night, and with intent to kill Y, 
fires a rifle shot through the window, but injures noth- 
ing except a valuable piece of statuary ; is he guilty of 
any offense? 

A. Yes ; although the question is open to argument, 
still on the better authority, it is burglary ; the intent 
being to commit a felony, the passage of the shot 
through the window being a breaking and an entry, and 
the place being a dwelling house. 
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i68. X employs a servant Girl ; Y, a dissolute char- 
acter, forces an entrance into the house of X with the 
intent to have sexual intercourse with the girl, aged 
17, with her consent ; of what offense is he guilty ? 

A. Burglary ; for the reason that the girl being un- 
der the age of consent, any intercourse of this char- 
acter would be a felony ; the age as stated is statutory, 
and may vary in different jurisdictions. 

169. X, while intoxicated, breaks into the house 
of Y in the night time, believing that it is his own; 
Y is aroused and X sees him, and believing him to be 
an intruder, kills him. Of what offense is he guilty ? 

A. Murder; for the reason that he is a trespasser, 
and malice necessary to constitute murder will be pre- 
sumed from the circumstances surrounding the act. 

170. X breaks and enters the house of Y, believ- 
ing that it is his own ; after entering, he discovers that 
he is in the wrong house, and is about to retire, when 
he sees a valuable diamond, which he appropriates, 
and then leaves the premises. Of what offense is he 
guilty? 

A, Technically, he cannot be guilty of a buiiglary, 
but merely of a compound larceny; for at the time of 
the breaking and entering of the premises, no felonious 
intent existed. It is probable, however, that this tech- 
nical distinction could not be maintained, as there was 
an actual felony committed. 
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171. A coal-heaver who is delivering coal to the 
house of X, conceals himself during the daytime in 
the cellar with the intent to steal. During the night 
he passes up into the house through open doors and 
takes a watch and retreats into the cellar. The next 
day he escapes from the cellar through the coal-hole, 
which is again open. Of what offense is he guilty? 

A. This question is open to a considerable doubt as 
to whether it is merely compound larceny, or burglary. 
It is believed however, that it is burglary, for the rea- 
son that the entry through the open coal-hole in the 
day time was such an entry as constitutes a breaking, 
it being done by fraud or stealth, and the opening be- 
ing closed as much as possible under the circumstances ; 
the old example of an entry through a chimney and 
through an opening in the roof left for the purposes 
of ventilation seeming to be applicable. May's Cr. L., 
Sec. 257-258. 

172. If one enters a house and conceals himself, and 
afterwards commits a felony, and opens doors or win- 
dows to escape, is it burglary? 

A. Probably not at common law. But in many 
states breaking out after commission of a felony within 
the house is made burglary by statute. Clark's Crim. 
Law, 3d Ed. 297. 

173. What are the principal offenses against pri- 
vate property? 

4 
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A. Larceny and malicious mischief, which are ac- 
companied with a breach of the peace, and forgery, 
which is not intended with any act of violence. 

174. What is larceny? 

A. Larceny is the feloniously taking and carrying 
away of the personal goods of another. See Clark & 
Marshall on The Law of Crimes, 2d Ed. 425. 

175. Distinguish between simple larceny and mixed 
or compound larceny? 

A. Simple larceny is mere theft, unaccompanied by 
any aggravating or atrocious circumstances, and mixed 
or compound larceny is where the theft is aggravated 
by the manner of taking, as from one's house or person 
without the use of force. 

176. Distinguish between petit larceny and grand 
larceny? 

A. At common law, petit larceny was where the 
value of the property taken did not exceed twelve 
pence; if the value was greater, it was grand larceny. 
The distinction between grand and petit larceny does 
not apply in England, but in this country usually stat- 
utes have defined the two offenses. 

177. What are the essential requisites in order to 
constitute a larceny? 

A, (i) A taking; (2) of personal goods ; (3) with 
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tb^ ankms furamli or felonious intent, and (4) the 
carrying away. It is sometimes said that althoqgh 
there be a taking and carrying away of the personal 
goods of another, with a felonious intent, there must 
also be an intent to deprive the true owner of his prop- 
erty. See Clark's Crim. I^aw, 3d Ed. 305, 306. 

178. X lawfully acquires possession of personal 
property under a bare charge ; the owner still retains 
property in them. X appropriates the goods to his 
own use ; what is the offense? 

A, At common law this would have been larceny in 
X, as, for instance, if a master deliver property into the 
bands of a servant for a special purpose, as to leave it 
at ih^ house of a friend, or deposit with the banker, 
the servant who appropriates it will be guilty of lar- 
ceny, for it still remains in the constructive possession 
of the owner. 

179. What is the true test in determining whether or 
not larceny exists ? 

A. The means or manner by which the possession 
was parted with. If possession be taken by the consent 
of the owner, there can be no larceny, but merely a 
statutory embezzlement. Care should be taken to dis- 
tinguish between possession and custody. One may 
have the custody of a thing, and still the possession be 
in another ; and if he has a mere custody, and applies 
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it to his own use, it is larceny. If he has possession, 
lawfully acquired, it could not be. 

i8o. Was real property ever the subject of larceny at 
common law? 

A. No. The property must be personal. Clark & 
Marshall on The Law of Crimes, 2d Ed. 427. 

181. Are lost goods ever the subject of larceny? 

A. Yes ; by the weight of authority the real owner 
by losing them is not divested of his property in them 
nor his title to them. Clark & Marshall on The Law 
of Crimes, 2d Ed. 437. 

182. X drives onto the land of Y and digs up a 
wagon load of turf and hauls it away. Of what of- 
fense is he guilty? 

A. Nothing more than a trespass quare clausum 
f regit; as real estate cannot be the subject of larceny. 

183. What is malicious mischief ? 

A. This is an injury to private property not done 
with the intention of gaining by another's loss, but 
merely out of ill will or resentment toward the owner 
or out of a spirit of wantonness, cruelty or revenge. 
See Clark's Crim. Law, 3d Ed. 382. 

184. What is the distinction as to the classes of ani- 
mals of which larceny may be committed? 
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A. Under the old common law, larceny could not be 
committed of those beasts that are fera natura, and 
unreclaimed; but of domestic or animals domifcB 
natures, there could be a larceny. See Bishop's New 
Crim. Law, Vol. 2, Sec. 771 and 774. 

185. In what ways may animals fercB naturcB be re- 
claimed so that a taking of them would constitute lar- 
ceny? 

A. Three ways generally are rtcogmztA as giving 
one property in wild animals : ( i ) propter privilegium ; 
(2) per industriam ; (3) propter impotentiam. Mean- 
ing, (i) because of a special privilege granted; (2) 
by reason of the industry or care of the person acquir- 
ing the property, and (3) because of the inability of 
the animal to remove himself ; (as a question of curi- 
osity it may be stated that the New Jersey cdurts hold 
that the property in an oyster is acquired by pie latter 
of these propositions). 

186. What is robbery ? 

A. "Robbery is the felonious taking andj carrying 
away of the personal property of another, tfrom his 
person or in his presence, by violence or by putting him 
in fear." See Clark & Marshall on The Law of Crimes, 
2d Ed. 548. 

187. Is a forcible attempt to steal without an actual 
taking, robbery ? 
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A. No. It is an indictable offense, however, which 
is t>utiishable by fanprisotitiient ; and if the taking, ewn 
thot^ forcible, be taot from the ptrson or in hfe pres- 
ence, it te hot robbery. 

1 88. Does it matter as to the value of the thing 
taken ? 

A. It does not. For whatever it may be, if force is 
used in the taking, or is because of fear exercised 
against the person, it is robbery. 

189. What is the criterion distinguishing robbery 
from larceny? 

A. The violence or putting in fear, and this fear or 
violence must be exercised prior to the takii^, for if 
one takes anything of value privately, and afterwards 
retains it by force or fear, it is not robbery. See Clark 
& Marshall on The Law of Crimes, 2d £d. 552, 553. 

190. What is forgery ? 

A. At common law it was defined to be the fraudu- 
lent making or alteration of a writing to the prejudice 
of another man's right. See Clark's Crim. Law, 3d 
Ed. 385. 

"Forgery, at the common law, is the false making or 
materially altering, with intent to defraud of any writ- 
ing which, if genuine, might apparently be of legal effi- 
cacy or the foundation of a legal liability. Bish. New 
Crim. Law, Vol. 2, Sec. 523. 
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191. What is false pretense? 

A. Under statutes it must appear that the pretense is 
false, that there was an intent to defraud, that an ac- 
tual fraud was committed, that the pretenses were made 
for the purposes of perpetrating a fraud and that the 
fraud was accomplished by means of tiie pretenses. 
Further it is a false statement about some past or 
existing fact in contra-distinction from a promise, an 
opinion, or a statement about an event that is to take 
place. (Mays Cr. Law, Sec. 305 et seq.) ; or the crime 
of obtaining money or other things of value by know- 
ingly making a material misrepresentation to another, 
for the purpose of and by the means of which the per- 
son making the statement obtains the property of an- 
other, with intent to defraud him of it. See Clark & 
Marshall on The Law of Crimes, 2d Ed. 526. 

192. Was false pretense a crime at common law ? 

A. No ; but it is now punished by statute in prac- 
tically all jurisdictions. 

193. Define embezzlement. 

A. Embezzlement is a statutory and not a common 
law offense, and it is variously defined by statute in 
each jurisdiction. It is defined generally "as the fraud- 
ulent conversion or appropriation by a servant, clerk, 
agent, bailee, officer of a corporation, public officer, or 
other person specified in the statute, of money or 
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property which has come into his possession by virtue 
of his employment or office or for or an account of his 
master, principal or employer." Clark & Marshall on 
The Law of Crimes, 2d Ed. 500, 501. 

194. X utters counterfeit U. S. notes in New York ; 
where may he be punished ? 

A. He has committed a crime against both the State 
and Federal Government, and may be punished by 
both. The jurisdiction is often concurrent. Fox vs. 
Ohio, 5th How. 410. 

195. A leaves a part of his goods with his servant, 
and others with a bailee ; both appropriate the goods. 
What are the offenses? 

A. The servant has committed larceny ; the bailee an 
embezzlement; the delivery of goods to the bailee 
passes possession, but the delivery to the servant passes 
only custody. The taking by the servant is a taking 
possession. Com. vs. Berry, 99 Mass. 428 ; People vs. 
Belden, 37 Cal. 51. 

If the servant be given the goods by a third person 
for his master, however, he does get possession, and 
an appropriation is not larceny. ] But a servant who 
has merely the custody cannot give possession to a 
fellow servant. ) Mays Cr. Law, Sec. 283. 

196. X on trial for larceny shows that what he took 
was of no advantage to him, and was not taken with 
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the expectation of personal gain. Would the defense 
be good ? 

A. No. It is generally held that no motive of gain is 
necessary in order to convict of larceny. The injury to 
the owner is sufficient. State vs. Davis, 38 N. J. L. 
176. Contra, People vs. Woodward, 31 Hun. N. Y. 

57. 

197. X obtains a promissory note from Y, an infant, 
by false pretense? Is the act criminal? 

A. No. There has been no actual fraud perpetrated. 
The infant not being bound to pay the note, it is not 
therefore considered his property. Com. vs. Lancas« 
ter, Thatcher's Cr. Cases, 428. 



QUESTIONS AND ANSWERS 

ON 
CRIMINAL PROCEDURE. 



1. How is an accusation made? 

A. By indictment; by information; by complaint^ 
or upon a coroner's inquisition in cases of hothicide. 
Clark's Crim. Procedure 104. 

2. What is an indictment ? 

A. A written accusation by one or more persons of a 
crime or misdemeanor, preferred to and presented upon 
oath by a grand jury. 4 Bl. Com. 302 ; 13 Wend. 317 ; 
19 O. St. 255; 120 U. S. I. 

"An indictment is a written accusation of a crime 
presented on oath by a grand jury*' Clark's Crim. 
Procedure 105. 

3. What is an information ? 

A. ''An information is a written accusation of crime 
preferred by the prosecuting officer without the inter- 
vention of a grand jury." Clark's Crim. Procedure 
127, 

4. Por what class of crimes did an information lie 
at common law ? 

59 
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A. For all misdemeanors. 

5. What is a complaint ? 

A. An accusation by a private person under oath« 
generally allowed in cases of small misdemeanor only. 
The use of the complaint is prescribed by statute in 
most states. Clark's Crim. Procedure 131. 

6. What is a coroner's inquisition? 

A. It is "the record of the finding of the jury sworn 
by the coroner to inquire super visum corporis, con- 
cerning the death of a person." Clark's Crim. Pro- 
cedure 130. 

7. What is a grand jury ? 

A. A body of at least twelve and not more than 
twenty-three men, whose duty it is to hear the evidence 
for the prosecution, and pass upon the formal written 
charges presented to them to determine if there be rea- 
sonable grounds for believing that the charges are true. 
If twelve agree, it is indorsed "true bill," and is certi- 
fied by the foreman. This is an indictment. Mays Cr. 
Law, Sec. 91. See Clark's Crim. Procedure no. 

8. How was a grand jury selected at common law ? 

A. The sheriff of each county was required to re- 
turn to every term of the court having jurisdiction of 
offenses twenty-four men properly qualified, and from 
these a grand jury was selected. 
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9. How are grand juries selected now in this coun- 
try? 

A. The mode of selection is governed by statute in 
each state, and the mode of selection depends upon its 
jurisdiction. 

ID. What was the common law qualification of a 
grand juror? 

A. That he be a good and lawful freeholder and a 
resident of the county in which the crimes the grand 
jury is to inquire into were committed. 

11. What are the requisites of an indictment? 

A. Being the formal charge upon which the entire 
suit is based, it must set forth the crime, fully, plainly, 
substantially and formally ; contain a description of the 
facts which constitute the crime, without ambiguity or 
inconsistency, and, except in certain cajies where tech- 
nical, formal words are used, the language may be such 
as is ordinarily used and understood. Com. vs. Grey, 
2 Gray, Mass. 501. 

12. What is the purpose of the caption of an indict- 
ment? 

A. It states the name and authority of the state, the 
name of the court, the venue and the time of finding. 
It is not a part of the indictment proper. See Beale's 
Crim. Pleading and Practice, Sec. 87. 
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13* What is the formal commencement of an indkt« 
mcnt? 

A, It is a recital that the following charge is pre- 
sented by the grand jury on oath. Beale's Crim, Plead- 
ing and Practice, Sec. 88. 

14. What is alleged in the conclusion of an indict- 
ment ? 

A. That the acts, charged were against the peace of 
the State. If the offense is created by statute, the con- 
clusion should also allege that the acts were "against 
tjie form of the statute." 

15. What is requisite to a valid prosecution? 

A. There can be no valid prosecution for a crime 
unless the court in which it is carried on is l^ally 
created and constituted, and has jurisdiction of the of- 
fense and of the person of the def aidant ; jurisdiction 
cannot be conferred by consent of the defendant 
Clark's Crim. Procedure 4. 

16. Does an error in proceeding affect the juris- 
diction of a court? 

A. The Supreme Court of the United States says, 
"The court has jurisdiction to render a particular judg* 
ment only when the offense charged is within the class 
of offenses placed by the law within its jurisdiction, 
and when in taking custody of the accused* and in itsi 
mode of procedure and in rendering judgment, it keeps 
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within the limitations prescribed by the law, custom-^ 
ary or statutory. When it goes outside these limits, its 
action, to the extent of the excess, is void. Proceed- 
ing within these limits, its action may be erroneous, 
but is not void. In re Bonner, 151 U. S. 24a. 

17. What is the purpose of the coroner's cotut or 
inquest? 

A. It is a court held with a jury, usually composed 
of six men, to inquire into the cause of a death sup- 
posed to have been caused by violence, (a homicide) 
or other than natural causes. The method of conduct- 
ing the inquisition is usually regulated by statute. 
Clark's Crim. Procedure 130, 131. 

18. What is jurisdiction? 

A. It has been defined to be the power to hear and 
determine the subject matter in controversy between 
parties to a suit; to adjudicate or exercise any judicial 
power over them. U. S. vs. Arredondo, 6 Pet. 709; 
R. I. vs. Mass., 12 Pet. 718; Cooper vs. Rejmolds, 10 
Wall. 316. 

19. How is the judicial power distributed as be- 
tween the Federal and State Government? 

A* Every State has its own judicial organization, act- 
ing independently, and having jurisdiction over of- 
fenses against the State, while the Federal government 
also has a judicial organization, which is independent 
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of all the states, and has jurisdiction over offenses 
against the general government. 

20. Name the Federal Courts. 

A. Supreme Court of the United States; Circuit 
Courts of Appeals ; Court of Customs Appeals ; Dis- 
trict Courts ; Courts of the District of Columbia ; Ter- 
ritorial Courts; Provisional Courts; Court of Claims; 
The Senate of the United States sitting for the trial of 
impeachment; The Court of a Commissioner of the 
U.S. 

21. What is Commissioner's Court? 

A. One which is charged generally with such func- 
tions in relation to the federal establishment as de- 
volves upon Justices of the Peace in the State Gov- 
ernment. It may be said that they are committing 
magistrates. Rev. St., Sec. 627, 1014 et seq. Clark's 
Crim. Proc. 7. 

22. How is jurisdiction determined by locality of 
crime? 

A. Generally prosecutions must be instituted and 
carried on in the county or district in which the crime 
was committed and it is usually considered to have 
been committed in the county or district in which it 
was consummated. There are some exceptions to the 
rule even at common law, and many exceptions by 
statutes. The county or district in which the offense 
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is committed is called the "venue." See Clark's Cnm. 
Procedure 9; Beale's Crim. Pleading and Practice, 
Sec. 4. 

23. What is an arrest, and how is it made ? 

■A. The taking of a person into custody to answer 
for a crime, and it may be by virtue of a warrant, is- 
sued by a competent authority, and under certain cir- 
cumstances without a warrant See Beale's Crim. 
Pleading and Practice, Sec. 15, and following. 

24. What is a warrant? 

A. A writ or prec^t issued by an authorized magis- 
trate, addressed to a proper officer or person, requiring 
him to take the body of an offender or suspected of- 
fender, therein named, and bring him before a proper 
court to be dealt with according to law. Clark's Crim. 
Procedure 21. 

25. What is necessary to the issuance of a warrant? 

A. Before indictment there should be made before a 
magistrate, a ''complaint" on oath or affirmation, show- 
ing that a crime has been committed, and that the ac- 
cused has committed it, or that there is probable cause 
to suspect him ; after indictment, a bench warrant may 
issue. Clark's Crim. Procedure. 22. 

26. What is understood by the term "complaint" ? 

A. It is applied not only to the accusation made for 

5 
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the purpose of securing a warrant, but also to that upon 
which an offender is put to trial before a magistrate 
or other inferior court. The latter is more in the na- 
ture of an indictment or information, and the distinc- 
tion between the two should be carefully borne in mind. 
Com. vs. Phillips, i6 Pick. 211. 

27. What things must be contained in a warrant in 
order to make it sufficient to authorize an arrest? 

A. ( I ) It must have been issued by a magistrate hav- 
ing jurisdiction; (2) it must be under seal, but in 
some states the necessity for a seal has been abolished; 
(3) it must state the offense, and such an offense as 
that an arrest may be made for; (4) it must show 
authority to issue it, as that a complaint on oath or af- 
firmation was made; (5) it must correctly name the 
person to be arrested, or, if his name be unknown, so 
describe him that he may be identified; (6) it must 
show when it was issued; (7) it must be directed to a 
proper officer, either by name or description of his 
office ; (8) it must command, not merely authorize, the 
arrest ; (9) it must command the officer to bring the 
accused before the issuing magistrate or some other 
magistrate having jurisdiction. Clerical errors and 
formal defects will not render it insufficient, and in the 
absence of statutory restriction it may issue on a Sun- 
day, a l^fal holiday, or at any time of the day or night. 
Clark's Crim. Procedure 26, 27. 
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28. What is the life of a warrant? 

A. It remains in force until it is returned ; even if 
the accused has been arrested and escapes, he may be 
taken again on the same warrant if it has not been re- 
turned. After its return, however, it has no validity ; 
nor can it be altered. Clark's Crim. Procedure 31. 

29. As to the execution of a warrant what is requi- 
site? 

A. (i) It must be executed by the officer to whom it 
is directed; (2) it cannot be executed outside the 
jurisdiction of the magistrate who issued it except by 
statutory enablement; (3) it cannot be executed by 
one officer if statute has provided another ; (4) it must 
be in the officer's possession at the time of execution ; 
(S) it must be returned after arrest. (It may be di- 
rected to and served by a private person in some juris- 
dictions, and in others it cannot.) See Clark's Crim. 
Procedure 32. 

30. What protection is a warrant to an officer? 

A. He incurs no liability for the execution of a war- 
rant that is fair on its face and issues from a court 
having jurisdiction, even though the warrant was in 
fact avoidable, or even void ; if, however, the warrant 
is void on its face it is no protection to him. Clark's 
Crim. Procedure 34. 
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31. Under what circumstances may a peace officer 
arrest without a warrant? 

A. By mere verbal direction of a judge for a felony 
or breach of peace committed in his presence, or for 
any offense committed in his presence in court ; of his 
own motion for felony, breach of the peace, or mis- 
demeanor committed in the officer's presence; on rea- 
sonable charge that felony has been committed, on his 
own reasonable suspicion that felony has been com- 
mitted, and he may recapture an escaped prisoner, 
either before or after conviction. See Beale's Crim 
Pleading and Practice, Sec. 20, 21. 

32. How does an arrest by an officer without war- 
rant differ from an arrest by a private person ? 

A. The officer need only show a reasonable suspicion 
that felony has been committed, while the private per- 
son must go farther and show that felony was actually 
done. 

33. What right has an officer to call on by-standers 
for assistance, and what is their duty when called 
upon? 

A. An officer who is authorized to make an arrest 
may call upon any private person to assist him, and it 
is tiie duty of that person to do so, but they must act 
in his presence either actual or constructive. Clark's 
Crim. Procedure 47. 
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34- What was the right of arrest on hue and cry ? 

A. Any one had the right of arrest under these cir- 
cumstances unless the person who raised the hue and 
cry did so maliciously. 4 Bl. Com. 293 ; Clark's Crim. 
Procedure 48. 

35. When may an arrest be made? 

A. Generally, and in the absence of statutory pro- 
vision, it may be made at any time of the day or night, 
on a Sunday or other legal holiday. Clark's Crim. 
Procedure 49. 

36. In making an arrest, what is incumbent on the 
officer? 

A. As a general rule an officer need not exhibit his 
warrant when acting in his own precinct, but merely 
state the substance of it, but a private person or an 
officer acting outside his precinct must give notice of 
his authority and purpose; if however arrest is re- 
sisted authority need not be shown, and all necessary 
force to effect the same may be used; he may even 
break doors if refused admittance. Clark's Crim. Pro- 
cedure 49. 

yj^ What is an arrest ? 

A. There must be an actual restraint of the person, 
or a submission to the custody of the officer. It is the 
duty of the officer to take the arrested person before 
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a magistrate without delay, but a private person who 
makes an arrest may deliver the prisoner to an officer. 

38. What is the effect of making an authorized ar- 
rest in an unauthorized manner ? 

A. It will render the person making the arrest liable 
in damages, but does not affect the right of the state 
to hold the arrested person. 

39. Who is a fugitive from justice? 

A. One who has committed a crime in one jurisdic- 
tion and then goes to another, and who cannot be ar- 
rested in that other without the consent of the latter. 
Beale's Crim. Pleading and Practice, Sec. 33.. 

40. What is extradition? 

A. By treaties between the United States and for- 
eign countries one who has committed a crime may be 
brought from the country in which he has sought 
refuge, or as between the states as a matter of comity. 
Sut where one is extradited for one crime he cannot be 
tried for another and different offense; if, however, 
a person has been taken forcibly or by stealth from one 
country or state to another he may be tried for any 
offense. 119 U. S. 407. See Beale's Crim. Pleading 
and Practice, Sec. 34. Clark's Crim. Procedure 59. 

41. In order that there should be an extradition from 
one State to another, what is requisite? 



71 

A. The person must be judicially charged with a 
crime in the demanding state ; he must not be charged 
with a crime against the state on which the demand is 
made ; he must have been in the state which demands 
his return, although it is not essential that he should 
have left the state to avoid the consequences of the 
crime. As to the actual being in the state it may be 
that there was only a constructive presence. A person 
may be extradited for a crime that is not an offense 
against the state in which he has sought refuge. 
Clark's Crim. Procedure 6i. 

42. What are the requisites to a search or seizure of 
property ? 

A. Usually it will never be issued except where the 
same requisites as to the issuance of a warrant have 
been complied with. Where a search warrant is sought 
it must describe accurately the person, the place and 
the property; it must command the property to be 
brought before the magistrate, and both by statute and 
common law the search must be made in the da3rtime, 
although in special cases and by order of court it may 
be made in the night time. Clark's Crim. Procedure 

43. What is meant by a preliminary examination ? 

A. That wherever a person is arrested accused of an 
offense that he should be brought before a proper per- 
son to determine whether or not a crime has been com- 
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mitted and if there be reasonable grounds to hold the 
accused ; this examination may be waived, and is not 
necessary where the person is a fugitive from justice ; 
a commitment by a coroner's jury is sufficient or if an 
indictment has been found no examination is necessary. 
Clark's Crim. Procedure 72. 

44. What is bail? 

A. A security given by a person charged with a 
crime for his appearance for further examination, or 
for trial, whereupon he is suifered to go at large, 
ipiark's Crim. Procedure 83. 

45. In whom was vested the right to determine ad- 
mission to bail ? 

A. At common law the court or magistrate had an 
absolute discretion in the matter, but by the consti- 
tutions and laws of the various states the accused has 
now generally an absolute right to be bailed, the court 
fixing the amount of the bail bond, only in those cases 
where a homicide is charged and the punishment there- 
for may be death. Even in such cases unless the proof 
is great or the presumption evident, bail may be de- 
manded. Clark's Crim. Procedure 85. 

46. What amount of bail is required? 

A. Only such an amount as is sufficient to insure the 
appearance of the accused. Clark's Crim. Procedure 
88. 
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47* What remedy has the accused where he has been 
denied bail when entitled thereto ? 

A, The writ of habeas corpus, which will bring the 
prisoner before the court and determine the legality of 
his commitment This writ has frequently been called 
the bulwark of American liberty. Clark's Crim. Pro- 
cedure 90, 

48. What is the difference between a bail bond and 
an ordinary bond and a recognizance? 

A. A bail bond is like any other bond, except in its 
conditions. It is a contract under seal between the 
accused and his surety on the one side, and the state on 
the other, whereby the former bind themselves to pay 
the latter a certain sum of money if the accused fails 
to appear as therein provided. A recognizance creates 
an obligation similar to that of a bail bond, and is 
acknowledged by the accused and his sureties before 
the magistrate, judge or court, and is filed in the rec- 
ords of the court ; this is the usual contract of record. 

49. Under what circumstances will the sureties on a 
bail bond be discharged from liability? 

A. (i) By any change in the terms of the bond or 
recognizance made without their consent; (2) by any 
action on the part of the state which would prejudice 
their rights; (3) by surrendering the accused — ^for the 
purpose of surrendering the accused, the sureties may 
arrest him, either themselves or by deputy, and at any 
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time or place. Nicholas vs. Ingersoll, 7 John. N. Y. 
145; also 8 Pick. 138; 4 Conn. 166; 13 Kans. 589; 
(4) by appearance of the defendant in court in accord- 
ance with the terms of the bond. 

50. If the condition of a bond or recognizance be 
broken, what is the result? 

A. The bail is said to be forfeited, and the sureties 
become absolutely liable on the obligation for the 
amount of the penalty. 

51. What is a commitment? 

A. Whenever an offense is committed, if it is not 
bailable, or if bail be refused, or is not given, the ex- 
amining magistrate orders the commitment of the ac- 
cused to jail to await the action of the grand jury or 
trial. Clark's Crim. Procedure 100. 

52. By what warrant is an accused authorized to be 
detained after commitment? 

A. A mittimus to the jailer, which must be in writ- 
ing under the hand and seal of the magistrate, showing 
the authority of the magistrate and the time and place 
of making it. 2 Hale's Pleas to Crown 102. For the 
form of a mittimus see Clark's Crim. Procedure loi. 
A mittimus is only the name used for the warrant of 
commitment. 

53. What are the usual modes of accusation upon 
which a prosecution for crime may be made? 
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A. (i) Indictment or presentment for indictment 
before the grand jury; (2) a coroner's inquisition 
against the homicide; (3) information by the prose- 
cuting officers ; (4) complaint under oath hy a private 
person. 

54. What is a presentment ? 

A. Notice taken by a grand jury of an offense from 
their own knowledge, of their own motion, on which 
an indictment is afterwards framed. Clark's Crim. 
Procedure 105. 

55. When is an indictment necessary ? 

A. At common law, all offenses above the grade of 
misdemeanor must be prosecuted by indictment, ist 
Chitty Cr. Law 844; 2 Hale PI. Crown 151; 4 Bl. 
Comm. 310. Amendment to Const. U. S., Art. 5, 
which says, ''No person shall be held to answer for a 
capital or otherwise infamous crime unless on present- 
ment or presentment to the grand jury." This applies 
only to prosecutions in Federal Courts and may be 
different in the States. 

56. What is an infamous crime within the meaning 
of the Constitution of the United States ? 

A. By the weight of opinion the meaning is deter- 
mined by the punishment which may be inflicted for 
the offense, rather than by the nature of the act itself, 
and all crimes are held to be infamous that may be 
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punished by death, or by imprisonment in the peni- 
tentiary. 114 U. S. 417; 117 U. S. 348; 128 U. S. 
393; 8 Gray (Mass.) 347; 57 Fed. 206. 

57. Within what time is a prosecution barred ? 

A. At common law there is no period beyond which 
a prosecution may be instituted ; but by statutes in the 
various states known as statutes of limitations, they 
must be commenced within a certain time after the 
offense has been committed. In many states it is pro- 
vided that a person who is under arrest, charged with 
an offense shall be discharged from custody unless a 
presentment, indictment or information is filed within a 
specified time. The statutes of limitations above re- 
ferred to are not operative in cases where the crim- 
inal absconds from the state, and is a fugitive from 
justice. 

58. What is a nolle prosequi? 

A, A formal entry on the record by the prosecuting 
ofiicer, declaring that he will no farther prosecute the 
case, either as to some count, or the whole of the in- 
dictment. It may be entered at any time before judg- 
ment, and without the defendant's consent. But if the 
trial has commenced on a sufficient indictment, it 
amounts to an acquittal. Lacy vs. State, 58 Ala. 385. 
See Beale's Crim. Pleading and Practice, Sec. 304. 

59. What are the three parts of an indictment? 
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A. The commencement^ the statement, and the con- 
clusion. 

60. What !s contained in the statement of an in- 
dictment? 

A. The description of the defendant, which must be 
such as to identify him, and a statement of the offense 
with such certainty as to enable the court to say if the 
facts stated are true, that an offense has been com- 
mitted by the defendant, and to know what punishment 
to inflict; and to confine the proof to that offense so 
that there cannot be a charge for one, and the convic- 
tion for another offense. It must give the defendant 
such notice of the charge as will enable him to properly 
prepare his defense, and make it appear on the record 
what the particular offense is in order that it may be 
used for purposes of review in case of conviction, and 
identify the offense in such a manner that an acquittal 
or conviction may be pleaded in bar to a subsequent 
indictment. 

61. How must the facts of the commission of an 
offense be shown ? 

A. Every fact and circumstance, whether it be an 
external event or an intention or other state of mind, 
or a circumstance of aggravation affecting the legal 
character of the offense, must be stated explicitly and 
directly and be such as will show that an offense has 
been committed. 
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62. An indictment states that a person is guilty of 
petit larceny ; is this sufficient? 

A. No ; it must specify the particular act or acts re- 
lied upon, so that they may be identified by witnesses 
when the case is brought to trial, and these things 
should be stated in a positive manner, and not by in- 
ference. 

63. Is an indictment a pleading, and what rules of 
pleading apply to an indictment? 

A. It is the first pleading in a criminal case, and the 
general rules of pleading are to be applied ; that is, 
that it should not state facts necessarily implied or 
presumed, or a matter of law, or facts of which the 
court will take judicial notice, nor inferences from 
facts, nor matters of evidence, nor anticipate matters 
coming from the defendant, or which lie more par- 
ticularly within his knowledge; that only such cer- 
tainty is required as the circumstances will permit, 
that it should not state an offense in the disjunctive, 
and that it should not be repugnant. An indictment 
must always be in the English language, although this 
was formerly not true, and abbreviations ought never 
to be used except in setting forth quotations, 

64. What is an inducement? 

A. A statement of preliminary facts which do not 
enter into the description of the offense, but are nec- 
essary in order to show the criminal character 
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of the act, and not being a part of the description, these 
preliminary statements are not required to be made 
with the same certainty as the main facts. See Beale's 
Crim. Pleading and Practice, Sec. 131. 

65. What is an innuendo? 

A. A statement which shows the application or 
meaning of some statement previously made, when 
such application or meaning would not otherwise be ^ 
clear; it only explains some matter already sufficiently 
charged. Clark's Crim. Procedure 176. 

66. What is surplusage ? 

A. Whatever is not descriptive of the identity of 
that which is essential, will be rejected and not render 
the indictment bad, but it can never be rejected, even 
though unnecessary, if it be descriptive of something 
essential. 133 Ind. 577; Clark's Crim. Procedure 178. 

67. When should an indictment contain a particular 
allegation of intention? 

A. Wherever a particular intention is essential to 
constitute an offense ; or a crime is attempted, and the 
punishment can only be for the intention, that intention 
must be distinctly and precisely alleged in the indict- 
ment, and proved at the trial. But if the crime does 
not rest in the intent or attempt, but consists in doing 
an act criminal per se, the intent will be presumed from 
the act, and need not be alleged, and even though it 
be, need not be proved. 
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68. What are the most usual technical terms and 
phrases used in indictments ? 

A. (i) For treason "traitorous!/* ; (2) for felony 
"feloniously"; (3) for murder "feloniously," "of his 
malice aforethought" did kill and "murder" ; (4) for 
rape, "feloniously ravish and carnally knew" ; (5) for 
burglary, "feloniously and burglariously"; (6) for 
simple larceny, "feloniously took and carried away*' ; 
(7) for robbery, "forcibly and against the will" ; (8) 
for piracy, "feloniously and piratically" ; (9) for bar- 
ratry, "common barrators"; (10) for riot and main- 
tenance, the words "riot" and "maintain"; (11) for 
forcible entry, "with strong hands." Unless a statute 
provides otherwise, these terms must be used. 

69. If a written instrument is a part of the gist of 
the oflfense, as in the case of forgery, libel, etc., how 
must it be set out? 

A. According to its tenor, or verbatim. This rule 
is changed by statute in some jurisdictions. If it is not 
a part of the gist of the offense, its substance only need 
be given, and where it is set out as "in substance as 
follows," "to the effect following," or other terms of 
a similar nature, it is meant that the writing is in 
substance what it is alleged to be, but if it is said "ac- 
cording to the tenor following," "in the words and 
figures following," "in these words," or "as follows," 
it is taken to mean that the instrument is recited ver- 
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batim, although a mis-spelling of words will not af- 
fect it. 

70. What is the rule as to the statement of time in 
an indictment? 

A. At common law, the day, month and year in 
which the oflfense is supposed to have been committed, 
must be stated, but this is immaterial unless time is of 
the essence of the offense, it being only necessary to 
state some time within the statute of limitations, when 
the offense was committed. See Clark's Crim. Pro- 
cedure 132. 

71. What is the rule as to statement of place in an 
indictment ? 

A. A place must always be stated, and with such 
particularity as to show that it was committed within 
the jurisdiction of the court, and if it be an essence of 
the offense, the particular place must be stated. In 
indictments for a local offense, as burglary, arson, 
larceny from a building, and some others, the place 
must be stated with certainty. 

^2. How often should the statement of time and 
place be made in an indictment ? 

A. Every issuable and triable fact should be shown 
to have occurred at the time and place first alleged; 
this is usually done by using the words "then and 
there." Clark's Crim. Procedure, 25 !• 
6 
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73* li an indictment be brought on a statute, need 
it recite the statute? 

A. No ; and it is generally subject to common law 
rules and must state all the facts and circumstances of 
the offense as defined by the statute, and conclude 
"contrary to the form of the statute in such cases made 
and provided." See Clark's Cr. Proc. 256. 

74. What is duplicity in an indictment? 

A. The jointure of two or more offenses in the same 
count. But a count is not double because it charges 
more than one act, or more persons than one, if such 
act were all part of or the persons engaged in the same 
transaction which constituted the offense. Nor for 
aggravating circumstances, nor surplusage, or if one 
of the offenses be insufficiently charged. Clark's Crim. 
Procedure, 278. 

75. What is the rule as to joinder of counts? 

A. Any number of counts which charge the same 
offense in different ways may be joined in the same 
indictment in order to meet the evidence, and avoid a 
variance in the proof. The prosecutor cannot be re- 
quired to elect upon which count he will proceed. 
Different offenses of the same nature may be joined, 
although generally a person cannot be tried for sepa- 
rate and distinct felonies at the same time. Clark's 
Crim. Procedure, 286. 
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76. What is the rule as to the joinder of felonies 
and misdemeanors in the same indictment? 

A. At cmnmon law they could not be joined, but in 
many states the rule is not recognized or has been 
changed by statute, so that there may be a joinder pro- 
vided the offenses are related Clark's Crim. Pro- 
cedure, 287. 

JT. What is the effect of a misjoinder of counts ? 

A. Whenever the prosecutor has joined in the indict- 
ment counts which charge separate and distinct of- 
fenses, objection may be made by a motion to quash 
or to compel him to elect upon which he will proceed ; 
a demurrer will not lie, nor can it be raised by mo- 
tion in arrest or writ of error; an indictment is not 
bad in law because of a misjoinder. Clark's Crim. 
Procedure, 287. 

78. What is the general rule as to the joinder of 
parties in an indictment? 

A. There is no objection to the joining of several 
persons in an indictment for an offense, and one or all 
may be convicted, except in those cases where the 
offense is of such a nature as that it can be committed 
by one only (as perjury). Other offenses that can not 
be committed by one alone must have all parties joined 
and th^e could not be a conviction as to one and an 
acquittal as to others. (A conspiracy.) See Clark's 
Crim. Procedure, 3O0. 
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79- Can an indictment be amended ? 

A. At common law an information might be 
amended by the prosecutor by leave of court, but an 
indictment cannot, as it is the finding of the grand 
jury on oath. Statutes have provided that an indict- 
ment or information may be amended in matters of 
form but not in matters of substance. Clark's Crim. 
Procedure, 315. 

80, What is aider by verdict. 

A. At common law and in most jurisdictions a 
defective statement in the indictment is cured by the 
verdict, if there be a sufficient statement to show that 
an offense has been committed and to apprise the de- 
fendant of charge against him. This doctrine is not 
recognized in some states. In many states statutes 
have been passed which cure formal defects in an 
indictment, and in others the objection must be raised 
at a certain time or in a certain manner. See Clark's 
Crim. Procedure, 319 and 322. 

81. What is the effect of a variance? 

A. Wherever an essential allegation is made in an 
indictment it must be proved, and a failure to do so 
will entitle the defendant to an acquittal; but sur- 
plusage need not be proved, though if a fact be alleged 
which was not necessary and is descriptive of a neces- 
sary allegation it must be proved; further, the whole 
of a charge need not be proved provided what is proved 
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is sufficient to show the offense. See Clark's Crim. 
Procedure, 326. 

82. Can a person indicted for one offense be con- 
victed of another ? 

A. Yes ; provided that the proof shows a substant- 
ive offense being a part of or of the same nature as 
the offense charged. On an indictment for murder a 
conviction may be had of manslaughter, assault with 
intent to kill, assault and battery, or merely simple as- 
sault; this for the reason that they must of necessity 
be included in the charge. 

83. Can one charged with assault to kill be convicted 
of murder or manslaughter? 

A. No ; for the reason that they are higher offenses 
and are not included in the charge. McCullough vs. 
State, 132 Ind. 427. 

84. What is a motion to quash ? 

A. A motion addressed to the discretion of the court 
and based on some defect appearing on the face of 
the record; this motion may be made at any time be- 
fore verdict; being addressed to the discretion of the 
court the defendant may be left to his remedy by de- 
murrer, motion in arrest or writ of error. See Beale's 
Crim. Pleading and Practice, Sec. 305. 

85. What are the requisites of valid trial ? 

A. There must be a valid indictment, and the accused 
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called to the bar of the court and have die indictment 
distinctly read to him, and he must be asked whether 
he pleads "guilty" or "not guilty" to the chaise. If 
he stands mute, a plea of not guilty will be eptered ; 
no valid trial can be had unless there be an arraign- 
ment By statute in some states, the necessity of ar- 
raignment may be waived, but in Federal Courts this 
is not true. 

86. What is a plea of notto contendere f 

A. It is a plea in which the defendant says that he 
does not wish to contest the matter but throw himself 
upon the mercy of the court, and the result is usually 
to defeat the punishment that would be inflicted upon a I 

plea of guilty or a conviction ; one who uses this plea 
may afterwards withdraw it, and plead guilty or not 
guilty, and if he has used this plea, it does not Qstop 
him frcmi taking advantage of defects apparent on 
the face of the record which are not merely formal. 
See Seal's Crim. Pleading and Practice, Sec. 64; 
Clark's Crim. Procedure, 372, 374. 

87. What is a plea to the jurisdiction? 

A. One wherein the defendant objects to the right 
of the court before which the indictment is preferred, 
to hear and determine the question, either because the 
offense is not one of which they have cognizance, or 
that they have no power over the person of the de- 
fendant; objection) may be taken in other ways and 
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consequently a plea to the jurisdiction is seldom used. 
Clark's Crim. Procedure, 375. 

88. What is a plea in abatement ? 

A. Wherever there is a defect either apparent on 
the face of the indictment or based upon some facts 
outside of the indictment which render it insufficienti 
a plea in abatement may be used, and should always 
be filed before a plea in bar. The effect of a plea in 
abatement at common law, was, when sustained, a dis- 
charge. But in case of a felony, a new indictment 
could be presented. Clark's Crim. Procedure, 375, 376. 

89. What is raised by a demurrer ? 

A. A statement wherein the defendant sj^^s that on 
the face of the indictment admitting the truth of all 
facts therein sufficiently stated, that he ought not, as 
a matter of law, be required to answer it. A demurrer 
may be used by either party at any stage, provided 
the pleading to which it is used is insufficient in law. 
Clark's Crim. Procedure, 379. 

90. What is a plea in bar, and how many classes 
are there ? 

'A. One which shows or claims that the defendant 
cannot be punished for the offense charged. They are 
either general or special. The general plea in bar, is 
not guilty. The special plea in bar, is ^'autre fais ac- 
quit, wire convict, (which means former acquittal or 
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conviction) former jeopardy or a pardon. Clark's 

^rim. Procedure, 382. ' 

91. What constitutes former jeopardy? 

A. The court in which the former prosecution was 
had, must have had jurisdiction, and have been legally 
constituted, there must have been a sufficient accusa- 
tion, as set out in the indictment, the jeopardy can only 
begin where there has been an arraignment, plea, and 
a jury sworn, charged to try the accused; it cannot 
arise where the prosecution has failed through the 
fault of the defendant, nor by the weight of authority, 
where the failure is caused by the sickness of a juror, 
or the inabilty of the jury to agree; to consitute 
jeopardy, the offenses must be the same in fact and 
in law, or such as that a conviction could have been 
had under the first indictment. That is, on an indict- 
ment for murder, a conviction can be had for assault, 
but if there has been had a trial and an acquittal, then 
from the relation of the offenses there could be no 
second charge for an offense of tibe less degree and 
of a similar nature. See Clark's Crim. Procedure, 
382, 383. 

92. What is the effect of an agreement to turn 

state's evidence where, afterwards, the state attempts J 

to punish the person making the agreement ? 

A. In Texas and possibly in numerous other states, 
wherever such an agreement had been entered into, 
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the defendant may use that agreement as a special 
plea in bar, when an attempt is made to convict him 
of the offense. Cameron vs. State, 32 Tex. Cr. 180. 

93. What is the general issue in a criminal case, and 
what does it put in issue? 

A. Not guilty, and it puts in issue not merely the 
question of the defendant's doing the act charged, but 
also the criminal intention alleged, and the legal qual- 
ity of his guilt to be inferred from the whole charge. 
I Chitty Cr. Law. 470; 4 Bl. Comm. 338. 

94. What is the right of the defendant as to trial? 

A. Under the Constitution of the United States, 
he is entitled to a speedy trial, and if this be denied, he 
should be discharged. It is to be understood, however, 
that a reasonable continuance may be had by the pro- 
secution, in order to properly prepare for trial; and 
accused person may be arraigned and put upon trial 
immediately unless he shows good grounds for a con- 
tinuance, or if, being without fault, he is unprepared 
for trial, or a fair and impartial trial cannot be had, 
he should be given a continuance. Clark's Crim. Pro- 
cedure, 410. 

95. Where should a trial take place? 

A. In the jurisdiction where the oifense is com- 
mitted, and the indictment presented ; but generally, by 
statute or common-law, if it appears that he could 



■I 



90 

not be tried fairly and impartially in such jurisdiction, 
a chaise of venue may be granted ; that is, the case 
may be taken before the court of another jurisdiction. 
A trial usually must be public, under the Constitution 
of the United States, but the court may exclude persons 
from the trial where they believe it is in the interest of 
public morals. Clark's Crim. Procedure, 418. 

96. When a defendant is put on trial, what is the 
rule as to his custody, and presence during trial? 

A. In all prosecutions for felony, the defendant 
should be taken into custody so as to insure his 
presence, but generally in misdemeanors he may 
remain at large on bail. In all criminal prosecutions 
the defendant has a right to be personally present from 
the time of arraignment to sentence, and in cases of 
felony it has been decided that he could not waive 
this right, and the record must show that he was 
present. Clark's Crim. Procedure, 422, 423. 

97. Can an insane defendant be arraigned or tried? 

A. Wherever one is non compos mentis he may be 
indicted; but no prosecution can be had while he is 
in that condition, although he may have been of sound 
mind when the offense was committed. Clark's Crim. 
Procedure, 427. 

98. Where several defendants are indicted, how 
would a severance be obtained ? 

A. On motion, wherever it appears that the right of 
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either or any of them would be prejudiced by a joint 
trial from antagonistic defenses, or from some other 
reasons going to the merits of the case. The defend- 
ant must ask for a severance before the trial is begun, 
and it is then in the discretion of the court whether 
it should be granted. If a severance be granted the 
prosecution may try which he will first. Clark's Crim. 
Procedure, 431. 

99. Can a defendant waive the right to a trial by 
jury? 

A. In all criminal prosecutions the defendant is en- 
titled to a trial by jury. In some jurisdictions he can 
waive this right. In others he cannot. Clark's Crim. 
Procedure, 434, 435. 

100. What constitutes a trial jury ? 

A. In Federal Courts, the jury must consist of not 
less nor more than twelve men, as at common law. 
But in those states where the right to waive the jury 
trial exists, it may be either more or less than that 
number, who are to be selected according to law. 

loi. What are the qualifications and exemptions of 
jurors generally? 

A. Usually, one to serve on a jury must be sui juris, 
a dtizen and resident of the jurisdiction under the age 
of sixty-five, and over the age of twenty-one; if dis- 
qualified for any reason, he may be challenged, or if 
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the jury has been improperly summoned, a challenge 
may be had to the whole jury. 

102. Name and define the two classes of challenges ? 

A. To the array, which is an objection to all of the 
jurors collectively; to the poll, — ^that is, to an indi^ 
vidual juror ; they are also known as principal chal- 
lenges, where the defect in the panel renders the jury 
prif9ia facie incompetent, and challenges for favor, 
where it does not amount to a ground for principal 
challenges. In challenges to the poll of the principal 
kind, there are three classes; proper defectum, where 
the juror is incompetent because not having the proper 
qualifications: proper affectum, where some circum- 
stance makes him prima facie partial in the particular 
case; and proper delictum, where by some act the 
juror is incompetent, as having been convicted of an 
infamous crime. Clark's Crim. Procedure, 438, 439, 
440. 

103. Does the fact that a juror is exempt from jury 
duty render him incompetent ? 

A. It has generally been held that if it is merely an 
exemption because of being over the statutory age, or 
an officer of the government, or one whose business is 
important to the public, or has served on a jury within 
a specified time, he cannot be challenged as incom- 
petent This is only the general statement and in some 
states is not followed. See Clark's Crim. Procedure, 
440. 
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104. Must a jury be sworn? 

A. Yes, in all cases. And it must appear on the 
record that they were sworn. After they have been 
sworn, the case is opened by a statement of the oflfense 
by the prosecutor, and a statement of the defense by 
defendant's counsel. Clark's Crim. Procedure, 455. 

105. What is the result of improper conduct on the 
part of the jury, the attorney, or of the judge? 

A. Either, any or all will be sufficient ground for a 
reversal of a conviction. Clark's Crim. Procedure, 
458, 459, 474. 

106. What is the duty of the court in instructing 
the jury? 

A. Always and under all circumstances the law 
governing the case should be stated to the jury by the 
court, and if the statement be erroneous or prejudicial, 
and is properly excepted to, the verdict may be set 
aside. But an omission to charge on any particular 
point is not ground for objection after verdict, unless 
the instruction was requested, or the court's attention 
was called to the omission. Clark's Crim. Procedure, 

464. 

107. How is the jury protected in criminal cases? 

A. By a sworn officer of the court, such as a deputy 
marshal, the greatest care being taken to keep the jury 
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free from improper influences. Clark's Crim. Pro- 
cedure, 474, 475. 

108. What are the essential requisites of a verdict? 

A. A verdict is either general, which is, "guilty" or 
"not guilty," special, where the facts are found, but 
the law is left to the court ; partial, where the defend- 
ant is found guilty of only a part, and qualified, where 
the jury is allowed to establish the grade of the 
offense. A verdict must be unanimous, formally de- 
livered by the jury and accepted by the judge in open 
court This may be done on a Sunday and need not be 
in writing, and it must be certain in every particular. 
After this rendition and acceptance it cannot be 
changed by the jury themselves, nor can it be im- 
peached by the testimony or affidavit of a juror. 

The rules of pleading as to motions in arrest of 
judgment, new trial etc., are usually the same in crim- 
inal as in civil cases, as are also the rules of evidence. 
And for those the student is referred to the particular 
subject. Clark's Crim. Procedure, 480, 481. 

109. When is judgment rendered and sentence pro- 
nounced ? 

A. After the verdict is accepted and recorded, and 
a motion in arrest or for a new trial that may have 
been made has been overruled, the court then, renders 
judgment and pronounces sentence. 
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no. Within what time must judgment be rendered? 

A. Within the time fixed by law. Unless required 
by statute judgment need not be rendered or sentence 
pronounced immediately upon conviction. Clark's 
jCrim. procedure^ 494, 495. 

111. What are the grounds of a motion for a new 
trial? 

!A'. Any error or irregularity during the trial which 
prevented substantial justice, or because the verdict is 
contrary to the evidence, or because evidence which 
would require a different finding has been discovered 
since the verdict. Clark's Crim. Procedure, 497. 

112. If two persons in making an exchange, both 
use false pretenses, is there any offense? 

A. Yes ; both are indictable, and neither has a right 
of defense because of the deceit of the other. Mays 
Cr. Law, Sec. 312. 
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